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ments. For the foreseeable future, 
every mortgage company sending 
loan packages and escrow funds 
will review your agency’s compli-
ance package and require your 
agency to enroll in their own 
compliance program. With this 
intensifying oversight, not even 
the smartest agents are able to 
define what each lender will re-
quire of them or whether they’ll 
face an ongoing cycle of having 
to follow one lender compliance 
program after another.   

Most major lenders have re-
sponded to these liability require-
ments by drastically reducing 
the number of title agencies with 
which they are willing to work. 
By restricting their networks, 
they restrict liability.  

For two years, large na-
tional title agencies 
have been 

The burst of the housing bubble led to 
plummeting revenue and profitability 
throughout the title and settlement 
segments, just as it did in every sector 

of the mortgage industry. This significant drop-off 
in the volume of transactions also brought to light 
a host of compliance problems that in all-too-
many cases were the result of either negligence or 
outright fraud. Theft of escrowed settlement and 
loan funds—otherwise known as defalcation—ran 
rampant, aided and abetted by lax regulations 
and slack oversight.  

Title companies that managed 
to survive the recession now face 
what may be an even greater 
challenge. Current regulatory 
requirements are anything but 
lax. Rather, these rigorous new 
standards for market conduct are 
actively enforced. So much so, 
that title companies and other 
third-party providers face another 
layer of de facto regulation as 
chastened lenders carefully vet 
anyone and everyone with which 
they do business.  

Ultimately, some survivors are 
left grasping for business as lend-
ers try to avoid risk by working 
with fewer and fewer outside 
agencies. And with real estate’s 
rebound far from robust, the 
current regulatory environment 
makes the road to recovery for 
these providers even rockier.

Let’s briefly revisit what 
should be familiar ground to 
many in the mortgage industry. 
New oversight requirements 
evolved after the creation of the 
Consumer Financial Protection 
Bureau (CFPB) in 2011 by the 
Dodd-Frank law. The CFPB, 
along with a laundry list of other 
federal agencies—the OCC, FDIC, 
Federal Reserve, FTC, to name 
a few—have issued rulings 
that remind lenders 
that they are 
in fact 

responsible for the market con-
duct of their third-party provid-
ers, title and settlement agents 
among them.  

As a result, lenders must 
establish evaluation standards 
and proactively manage on-going 
oversight of these third parties 
to ensure that they’re following 
Dodd-Frank’s consumer-protec-
tion regulations and long-standing 
safety and soundness rules. If 
those outside providers violate 
these requirements, it’s as if lend-
ers are violating them too. And 
that’s a profound change.

 Agents are not only account-
able to government regulators 
and title insurance underwriters, 
but they also will be overseen, 
monitored, and answerable to the 
lenders with which they work. 
Operating under the weight of 
three levels of supervision is a 
heavy burden to bear.

Now it’s not merely a matter of 
two or three underwriters 
with very similar 
require-

Dodd-Frank’s 
Domino Effect

Now accountable to regulators, insurers, and lenders, title and settlement 
agencies may be reaching a tenuous tipping point.   
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Title companies and other third-party providers 
face another layer of de facto regulation as 
chastened lenders carefully vet anyone and 
everyone with which they do business.
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Secure email 
If you are not already send-

ing prelims to your lenders via secure 
email, you are openly acknowledging 
that you do not understand or acknowl-
edge the importance of protecting non-
public personal information (NPPI).  
You may have already lost a referral 
source and simply don’t know it yet. 

Document 
destruction
Secure shredder boxes for all 

excess documents. 
 

Daily three-way 
reconciliation
In 2009, the New York 

Bureau of Insurance recommended to 

agents: “Get an automated solution to 
monitor your escrow accounts through 
three-way and daily reconciliation of 
escrow accounts”.  Large national 
title agencies (LNTA) reconcile three 
ways each day, as do practically  all 
the title and escrow agencies in the 
West.  When I have been out West, as I 
recently was for the Pacific Northwest 
Annual Conference, every agent rec-
onciled daily, utilized positive pay, and 
limited the acceptance of good funds.  
I jokingly said, “Back East we don’t 
know escrow!”  No offense intended, 
but those are the simple, hard facts. 

Positive Pay with 
Payee Match
At a very minimum you 

must utilize positive pay. If you currently 

A Crash 
Course in 
Compliance
Here’s how to solve compliance 
problems before they start, 
based on American Land Title 
Association Best Practices.
By Richard M. Reass
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working feverishly to put in place 
Master Service Level Agreements 
to ensure they continue to re-
main viable in the new market-
place. They have embraced the 
American Land Title Association 
(ALTA) Best Practices as a perfor-
mance baseline. These large agen-
cies have established a compliance 
infrastructure with dedicated 
compliance officers, budgets for 
implementation, and process 
improvements already being put 
into place. The aim is to protect 
client non-public personal infor-
mation (NPPI), ensure IT and 
physical security, and safeguard 
escrow settlement funds.  

At the same time, many have 
expressed concern over the dimin-
ishing role of small, independent 
title agencies. Large or small, agen-
cies resisting change have no fu-
ture. But even those in the midst 
of change still wonder how much 
is enough and whether they can 
still compete—or even survive—in 
this new environment.

Size does not preclude fraud 
and defalcation; rather it can 
magnify the losses exponen-
tially. TitleServ, a large national 

title agency, was shuttered in 
2014 amid accusations of fraud 
amounting to millions of dollars. 
More recently, LandCastle Title,  
an attorney-run title agency 

in Georgia, was bailed out by 
another company after a senior 
partner was accused of embez-
zling more than $30 million in 
settlement funds.  

Doing nothing is not an option. 
But smaller agencies will never 
have the financial resources avail-
able to the large, national compa-
nies, even though the magnitude 
of their compliance concerns is 
exponentially greater. Many have 
multiple offices in multiple states 
and hundreds of employees. Each 
employee in each office must be 
trained, certified, and compliant.  

Of course, that means agencies 
face additional costs. For a small 
title company, initial compliance 
expenses could be anywhere from 
$25,000 to $50,000. From there, 
ongoing compliance will likely 
require a minimum of $10,000 a 
year. It’s all a matter of prioritiza-
tion, planning, commitment, and 
follow-through. In the end, small 
providers must decide whether 
their businesses are worth $50,000. 
If you have a good relationship 
with your banker, this is the time 
to request a line of credit.    

Frankly, title and settlement 
companies are only being required 
to do what agents should have 
been doing all along. Your clients 
should expect that your agency 
will protect their personal data 

SIMPLE AND EASY STARTING POINTS: 

Does your firm utilize any of the following 
security products or services?

Credit: LenderSecure survey of 49 U.S. title and settlement companies, November 2014

Document 
Destruction

Compliance Training

Escrow 
Reconciliation

Positive Pay

Background 
Screening

IT Security & 
Assessment

Email Encryption

Data Security/Data 
Encryption

Cyber Insurance
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are not utilizing positive pay, contact 
your banker and get it established 
before the end of the month. 

Physical Security
Clean-desk policies and 
a written physical security 
program are easy to 

implement. Write up a checklist of 
the actions to be taken at the end 
of each business day, ensure that 
computer monitors are shielded and 
not viewable by others, and that screen 
savers automatically activate after a 
brief period of inactivity. Where are 
your closed settlement files stored? 
Hopefully they are all electronically 
scanned and stored in clouds. If those 
files are not, you must move them to 
bonded secure storage. Storage units 

and home attics or garages are not 
adequate.

If settlement files are stored in your 
office, is the space locked and access 
limited? Is there controlled entry with 
a record of who entered and what files 
were removed and when were they 
returned? Do you have an inventory of 
the files being stored? Are your offices 
alarmed? Are keys controlled, and not 
easily duplicated? Are there electronic 
access controls?

IT Security
This is the toughest 

requirement. Getting started is 
relatively simple, but requires some 
rather stringent rules and changes. The 
following are simple and inexpensive:

Strong passwords. 

Lock down firewalls. 

Eliminate Wi-Fi usage in the office. 

Removing USB ports and DVD drives. 

Establish a dedicated stand-alone 
computer for online banking. 

Restrict the ability to surf the net. 

Keep cell phones and other portable 
devices off the network. 

Subscribe to Real Estate Data Shield 
(my only product plug). Here’s Why:

Your employees receive the 
required IT security training and 
training certificate. 

IT assessment and validation is 
offered.

Tailored IT programs are available. 

This by no means a complete listing 
of all that must be done.  From a 
compliance perspective, it represents 
a reasonable start.  These actions 
(and the documentation of each such 
enhancement) can be accomplished 
within a matter of a few weeks, and 
hopefully will demonstrate a good-faith 
compliance effort that should enable 
your agency to continue to receive 
business referrals from your lender and 
realtor networks as you progress to 
reach full compliance. 

One caveat: This is a personal 
recommendation after having 
participated in the ALTA Best Practices 
and Future of the Title Industry panels, 
as well as on testimony before the 
National Association of Insurance 
Commissioners.
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and closing documents, as well as 
disburse their settlement funds se-
curely. Just because your operation 
is small doesn’t mean that your 
clients shouldn’t feel as secure as 
they would with a large business.

For those that are out front in 
achieving compliance certifica-
tion, the future isn’t as bleak as it 
might appear. The conventional 
wisdom has been that settle-
ment and escrow agents had 
until August 2015 for compliance 
certification—the time at which 
RESPA–TILA goes into effect. 
But that’s not necessarily the 
case. Many agencies have already 
received requests for compliance 
documentation. The response 
time allowed is brief—in some  
cases, only a few days—and cer-
tainly no time is available to start 
the process and complete the 
required certification standards.  

There are many companies 
that already have been removed 
from approved settlement listings 
because they had done little or 
nothing. It is in any company’s 
best interest to start the compli-
ance process now and complete 
ALTA certification sooner rather 

than later. This does not mean 
that everything has to be com-
pleted now. However, time is not 
exactly on your side.  

For example, Wells Fargo, the 
nation’s largest lender, said in a 
March newsletter to settlement 
agents that it endorsed ALTA’s 
Best Practices and affirmed that 
the bank values local title and 
settlement providers who deliver 
a high level of professionalism, 
service, and quality to the their 
customers. It went on to say that 
it supports consumers’ choice of 
title and settlement services, as 
long as “that choice is one able 
to consistently meet all applicable 
requirements.” But that same 
newsletter also warned settlement 
service providers that lender over-
sight is increasing, so settlement 
agents should be in the process 
of documenting their compliance-
enhancement efforts and must 
be prepared to demonstrate their 
Top Performer status.  

In other words, it was a clear 
sign that the compliance clock 
is ticking. Be ready to meet the 
new standards before the alarm 
sounds. 

RICHARD M. REASS Richard M. Reass is founder, president, and 
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RynohLive escrow account and financial management system. His 
companies are based in Virginia Beach, Virginia.

“Frankly, title and 
settlement companies are 
only being required to do 
what agents should have 
been doing all along. Your 
clients should expect that 
your agency will protect 
their personal data and 
closing documents, as 
well as disburse their 
settlement funds securely.”


